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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 

 Courtroom Clerk's Session 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC20-00013 
CASE NAME:  BRACAMONTES VS. WESTERN CONTRA COSTA TRANSIT 
 HEARING IN RE:  MANDATORY SETTLEMENT CONFERENCE WITH SETTLEMENT MENTOR  
FILED BY:  
*TENTATIVE RULING:* 
Virtual MSC (Zoom) with  mentor.  Not ordered to appear. 

 

  

 

 

 

 Law & Motion 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00737 
CASE NAME:  JOSEPH SAHAR VS.  SAID SHEFAYEE, JR. 
 *HEARING ON MOTION IN RE:  COSTS AND ATTORNEY'S FEES PER CCP 425.16, FILED BY 
DEFENDANT RAYMOND MILLER  
FILED BY:  
*TENTATIVE RULING:* 
Continued by the Court to February 9, 2023.   
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3. 9:00 AM CASE NUMBER:  C22-01228 
CASE NAME:  MONTGOMERY VS. NATIONSTAR MORTGAGE 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FILED BY PLAINTIFF (RAY 
MONTGOMERY) ON 11/01/22  
FILED BY:  
*TENTATIVE RULING:* 
Tony Cara’s (Plaintiff’s counsel) motion to be relieved is granted.  Notice given November 20, 2022. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01228 
CASE NAME:  MONTGOMERY VS. NATIONSTAR MORTGAGE 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FILED BY PLAINTIFF (MARIE 
MONTGOMERY) ON 11/01/22  
FILED BY:  
*TENTATIVE RULING:* 
Tony Cara’s (Plaintiff’s counsel) motion to be relieved is granted.  Notice given November 20, 2022. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01738 
CASE NAME:  WANAG TAHATAN-BEY VS.  SECRETARY OF VETERANS AFFAIRS 
 MOTION TO STRIKE  MOTION TO STRIKE COMPLAINT PURSUANT TO CCP 425.16 FILED BY DEF ON 
10/31/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court is Defendants McCarthy & Holthus, LLP, Melissa Robbins Coutts, and Deborah A. 

Boyd’s Special Motion to Strike Complaint pursuant to Code of Civil Procedure section 425.16, 

California’s Anti-SLAPP statute. Ms. Coutts and Ms. Boyd are attorneys that work at McCarthy & 

Holthus, LLP.  

Procedural Background 

Plaintiffs Wanag Tahatan-Bey, Tanya Stutson Absolute Trustee to Cestui que Trust for Blind Trust Kevin 

Woodruff & Tanya R. Stutson filed their initial Complaint (“Complaint”) on August 24, 2022. That 

Complaint named as defendants (misspellings in Complaint): Secretary of Veterans Affairs, Mellissa 

Robbins-Coutts, Decorah A. Boyed, and McCarthy & Holthus, LLP Law Firm. (Complaint at p.2, 4) The 

Complaint identifies Related Case No. PS-22-0501, which is an unlawful detainer action filed by Ms. 

Coutts and Ms. Boyd (as attorneys for McCarthy & Holthus, LLP) against Plaintiffs on behalf of the 

Secretary of Veterans Affairs (“Related UD Action”).  

On August 24, 2022, Plaintiffs also filed a “Trustees’s Notice of Adverse Claims in Support of Civil 

Complaint by the Absolute Trrustees to Cestui Que Trust, for Beneficiary Social Security Indenture 

Account Number ***-***-6559/8701” and “Estoppel by Deed in Support of Civil Complaint by the 
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Absolute Trustees To Cestui Que Trust, for Beneficiary Social Security Indenture Account Number ***-

***-6559/8701.” 

Thereafter, on September 2, 2022, Plaintiffs filed an “Amended Complaint by the Absolute Trustees to 

Cesttui Que Trust, for Beneficiary Social Security Indenture Account as to Amended 

Plaintiffs/Defendants” (“Amended Complaint”).  

Defendants McCarthy & Holthus, LLP, Melissa Robbins Coutts, and Deborah A. Boyd the brought this 

Special Motion to Strike Complaint on October 31, 2022.  

Analysis 

In Baral v. Schnitt (2016) 1 Cal.5th 376, the California Supreme Court explained the two-step approach 

courts take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged claim arises from activity 

protected by section 425.16. [citation] If the defendant makes the required showing, 

then burden shifts to the plaintiff to demonstrate the merit of the claim by 

establishing a probability of success. (Id. at 384.) 

“[T]he only thing the defendant needs to establish to invoke the [potential] protection of the SLAPP 

statute is that the challenged lawsuit arose from an act on the part of the defendant in furtherance of 

her right of petition or free speech.” (Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 

61 quoting Fox Searchlight Pictures, Inc. v. Paladino (2001) 89 Cal.App.4th 294, 307.) To do so, the 

defendant must show that the “conduct by which plaintiff claims to have been injured falls within one 

of the four categories described in subdivision (e)” of section 425.16. (Id. at 66.)  

Subdivision (e) of section 425.16 states, in pertinent part: 

[An] ‘act in furtherance of a person’s right of petition or free speech under the United 

States or California Constitution in connection with a public issue’ includes: (1) any 

written or oral statement or writing made before a … judicial proceeding, or any other 

official proceeding authorized by law…” (CCP § 425.16(e).) 

If the statements or actions at issue were made before or in connection with a judicial proceeding, 

there is no separate requirement that the statements or actions be made in connection with a ‘public 

issue.’ (Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1118.)  

 Protected Activity 

Plaintiff’s Complaint and Amended Complaint named McCarthy & Holthus, LLP, as well as two of its 

individual attorneys – Ms. Coutts and Ms. Boyd – as defendants based on their actions in serving a 

Notice for Possession and filing the Related UD Action. (See generally Complaint and Amended 

Complaint). In particular, the Amended Complaint states that the purpose of this action is to seek 

“relief” from alleged violations related to the Related UD Action. As noted by Defendant Coutts, the 

only contact or involvement she has had with Plaintiffs relates solely to her handing of the Related UD 

Action. (Coutts Decl. ¶ 8.) In fact, Plaintiffs confirm this in their Opposition when they state that the 
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Defendants “filing of Unlawful Detainer forms the basis for this Civil Complaint.” (Opp. at 2:3-4.)  

Based on the above, Defendants have met their burden to “establish that the challenged claim arises 

from activity protected by section 425.16.” (Baral, supra, 1 Cal.5th at 384.) As the activity related to 

statements made in a judicial proceeding, there is no need to show that it was also made in 

connection with a ‘public issue.’ (Briggs, 19 Cal.4th at 1118.) 

 Probability of Success 

As Defendants met their initial burden, the burden shifts to Plaintiffs to “demonstrate the merit of the 

claim by establishing a probability of success.” (Baral, supra, 1 Cal.5th at 384.) “To show a probability 

of prevailing for purposes of section 425.16, a plaintiff must ‘make a prima facie showing of facts 

which would, if proved at trial, support a judgment in plaintiff’s favor.’” (ComputerXpress, Inc. v. 

Jackson (2001) 93 Cal.App.4th 993, 1010, internal quotation marks omitted.)  

To do this, “a plaintiff seeking to demonstrate the merit of the claim ‘may not rely solely on its 

complaint, even if verified; instead, its proof must be made upon competent admissible evidence.’” 

(Sweetwater Union High School Dist. v. Gilbane Building Co. (2019) 6 Cal.5th 931, 941 (“Sweetwater”) 

quoting San Diegans for Open Government v. San Diego State University Research Foundation (2017) 

13 Cal.App.5th 76, 95.)  

The anti-SLAPP statute describes what evidence a court may consider at the second step. “It provides 

that ‘[i]n making its determination, the court shall consider the pleadings, and supporting and 

opposing affidavits stating the facts upon which the liability or defense is based.’” (CCP §425.16(b)(2).) 

In lieu of an affidavit, declarations are allowed. (Sweetwater, supra, 6 Cal.5th at 941.)  

Plaintiffs submit no evidence to support their burden to show the merit of their claims, or that they 

have a probability of success. As such, Plaintiffs have failed to meet their burden to show they would 

likely prevail on their claims against Defendants.  

Based on the above, Defendants’ Special Motion to Strike the Complaint and Amended Complaint is 
granted as to Defendants McCarthy & Holthus, LLP, Melissa Robbins Coutts, and Deborah A. Boyd. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC16-01658 
CASE NAME:  ZARAGOZA VS LOPEZ 
 *HEARING ON MOTION IN RE:  PER CCP 664.6 FOR ATTY FEES INCURRED ENFORCING THE 
SETTLEMENT FILED BY PLAINTIFFS ON 11/8/22  
FILED BY:  
*TENTATIVE RULING:* 
Plaintiff’s motion for attorney’s fees is denied as Plaintiff has failed to provide satisfactory evidence of 
satisfaction of all precedent terms to the settlement agreement.  The Court exercises its discretion to 
deny Defendant’s request for attorney’s fees. 
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7. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE VS SHANNON B JONES LAW GROUP 
 *HEARING ON MOTION IN RE:  MOTION TO DISMISS, SET BY THE COURT AFTER 11/04/22 ORDER 
FROM 1ST DCA  
FILED BY:  
*TENTATIVE RULING:* 
 
 Defendants’ Shannon B. Jones Law Group, Inc. and et al.’s Motion to Dismiss (For Failure to 
Bring Action to Trial within Five Years) is denied. 
  
Background 
 Plaintiff Sandra Vella-Andrade is a former employee of Defendants Shannon B. Jones Law 
Group, Shannon B. Jones Group, Inc., and Shannon B. Jones Law, Inc., (collectively, “Defendants” or 
“SBJLG.”) All of the entities are owned and operated by Defendant Shannon B. Jones. Plaintiff began 
working for the Defendant Jones Law Group on or about July 1, 2010, as a part-time financial 
assistant. On or about August 9, 2010, Defendant Shannon Jones offered Plaintiff the position of 
controller.   
 
 Over the course of her employment, Plaintiff alleges she became concerned that Ms. Jones 
was asking her to perform her job as controller in a manner that was both illegal and unethical.  
Plaintiff alleges she was subjected to intolerable working conditions, and she was forced to resign on 
January 14, 2016.  Plaintiff filed this action for constructive discharge; failure to pay overtime; failure 
to pay wages in a timely manner; failure to provide accurate wage statements; unlawful, unfair and 
fraudulent business practices; intentional infliction of emotional distress; defamation; and retaliation. 
 
 On November 14, 2016, Shannon B. Jones Law Group filed a cross-complaint against Plaintiff 
Vella-Andrade.   The cross-complaint alleges that after Vella-Andrade’s resignation, it was discovered 
that Vella-Andrade charged more than $5,000 to Jones’ company credit card for personal items, 
which she has not repaid.  The cross-complaint also alleges Vella-Andrade stole confidential financial 
information from Jones.  After discovering that Vella-Andrade had taken these documents, Jones filed 
a motion for a protective order on February 17, 2017.  Jones also filed a motion to disqualify Vella-
Andrade’s counsel on May 16, 2017. On December 27, 2017, the trial court granted in part the motion 
for protective order and denied the disqualification motion.  During the proceedings concerning the 
protective order and disqualification of counsel, the Court stayed all proceedings between October 
10, 2017 and October 24, 2017; and between February 15, 2018 and March 15, 2018.   
 
Procedural Background 
 Defendants brought a motion dismiss pursuant to Code of Civil Procedure § 583.310 heard on 
September 29, 2022.  The Court denied the motion.  Defendants sought a writ from the Court of 
Appeal, which issued an alternative writ on November 4, 2022, directing the Court to vacate the order 
denying the motion to dismiss and to schedule a new hearing to consider the alternative arguments 
raised by Plaintiffs in opposition to motion, or alternatively, to show cause why the writ should not 
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issue.  The Appellate Court found that only two stays--October 10 to October 24, 2017, and February 
15 to March 15, 2018-- satisfied the bright-line rule established for complete stay under CCP § 
583.340(b). On November 7, 2022, this Court vacated the September 29, 2022 Order and set a 
hearing scheduled for the renewed motion to dismiss.  
 
Motion  
  Pursuant to Code of Civil Procedure § 583.310, Defendants bring this motion to dismiss. 
Defendants assert the Court of Appeal has already determined Plaintiff Vella-Andrade failed to bring 
this action to trial within the five years pursuant to CCP § 583.310.  This case was filed on August 17, 
2016.  Defendants bring the motion on the ground the time to bring this action to trial has long 
expired, even after adding six months for Covid emergency under Rule 10 of the California Emergency 
Rules of Court.  The Court of Appeal rejected Plaintiff’s argument that the five-year rule was tolled 
between June 22, 2017 and March 15, 2018.  Defendants argue the time for Plaintiff to bring this 
action to trial expired on March 31, 2022. The five-year rule in section 583.310 is mandatory. 
 
 The Court of Appeal instructed this Court to conduct a hearing to consider Plaintiffs’ 
alternative arguments raised in opposition to the motion to dismiss: (1) whether Defendants are 
estopped from asserting the five-year rule; and (2) whether it was impossible, impractical, or futile for 
Plaintiff to bring this case to trial in five years. 
 

A. Whether Defendants are Estopped from Asserting the Five-Year Rule 
 The Court finds Defendants are not estopped from asserting the five-year rule. 
 Defendants contend there is no written stipulation or oral agreement to extend the time in 
which the action must be brought to trial.  There was no oral agreement made in open court, 
reflected in the Court’s minutes or a transcript, as required by CCP § 583.330. “‘The provision [§ 583] 
that a written stipulation be entered into was intended to preclude all disputes, with their attendant 
charges and countercharges of overreaching and unethical conduct, by a requirement that clear and 
uncontrovertible evidence be presented to the court that the statutory time was deliberately 
intended to be extended by both parties.’” (Taylor v. Shultz (1978) 78 Cal.App.3d 192, 196.) 
 
  “It has been held however that where the parties through their counsel enter into an oral 
stipulation in open court extending the time of trial to a date beyond the five-year period and the 
stipulation is entered in the minutes of the court, such stipulation, although not literally complying 
with the language of section 583, will operate to estop the defendant from moving to dismiss the 
action pursuant to such section for want of prosecution.” (Wright v. Groom Trucking Co. (1962) 206 
Cal.App.2d 485, 491, citing to Govea v. Superior Court (1938) 26 Cal.App.2d 27, 31.)  The Supreme 
Court stated however the following limitation:  “If, however, by order of court entered in the minutes, 
a cause is continued for trial to a date beyond the five-year period of the statute, but no stipulation of 
the parties agreeing to such extension of time is entered in the minutes, the above rule announced 
in Govea has no application.”  (Wright v. Groom Trucking Co. (1962) 206 Cal.App.2d 485, 491.)  
(Wright was decided before the statute allowed parties to extend a trial deadline by oral agreement.) 
 
 Here, Defendants argue Wright is directly on point. There is no written stipulation to extend 
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the five-year rule. Plaintiffs have argued that during the conference, she discussed the five-year rule 
as expiring on November 21, 2022, when the parties agreed to the trial date of October 11, 2022.  
(Plaintiff’s calculation was based on her erroneous belief that the case had been stayed between June 
22, 2017 and March 15, 2018.)  Defendants argue the only evidence that the five-year rule had been 
discussed is Plaintiff’s counsel hearsay statement.  
 
 Defendants argue that Plaintiff will likely argue that Nunn v. JPMorgan Chase Bank, N.A. 
(2021) 64 Cal.App.5th 346, is applicable.  In Nunn, the parties entered into an oral agreement to 
extend the trial deadline. The settled statement described the hearing where both counsel indicated 
their agreement to a trial date being set beyond the statutory period.  The court found that the 
settled statement recounted the words and actions by the parties that constituted objective evidence 
of an agreement to set the trial for a specific date. (Nunn v. JPMorgan Chase Bank, N.A. (2021) 64 
Cal.App.5th 346, 359.) Defendants argue that Nunn is distinguishable.    The settled statement in 
Nunn was effectively identical to a recorded transcript. Here, however, there is nothing similar to a 
settled statement from which the Court can find an agreement to extend the deadline. 
 
 Defendants argue that Plaintiff’s estoppel argument fails because Plaintiff cannot establish 
the elements of estoppel. “‘Generally speaking, four elements must be present in order to apply the 
doctrine of equitable estoppel: (1) the party to be estopped must be apprised of the facts; (2) he must 
intend that his conduct shall be acted upon, or must so act that the party asserting the estoppel had a 
right to believe it was so intended; (3) the other party must be ignorant of the true state of facts; and 
(4) he must rely upon the conduct to his injury.’” (Long Beach v. Mansell (1970) 3 Cal.3d 462, 489.)  
 
 Here, Plaintiff cannot show Defendants knew of the facts or that Plaintiff relied on 
Defendants agreeing in any way to extend the five-year period.  At the conference Plaintiff’s counsel 
told the Court that the five-year period expired in November 2022.  There is no evidence that 
Defendants knew Plaintiff’s counsel miscalculated the deadline, therefore there could not have been 
an agreement to extend the five-year deadline. Defendants argue they had no duty to check Plaintiff’s 
counsel’s legal assumptions about the stays to ensure she correctly calculated the five-year deadline.  
"'Before estoppel can arise here there must have been a duty to act and a failure to act in accordance 
with the duty; some act in the nature of prevention.'”  (Wright v. Groom Trucking Co. (1962) 206 
Cal.App.2d 485, 494.) 
 
 Opposition 
 Plaintiff argues that Defendants’ reliance on Wright v. Groom Trucking Co.is misplaced.  
Plaintiff argues the facts are distinguishable.  Unlike Wright, there is significant dispute about when 
the statutory period expired. Here, Defendants did not notify Plaintiff of their intent to move to 
dismiss prior to what they claim is the expiration of the statutory period.  Moreover, Defendants 
insisted that the trial date be set after August 2022.  Plaintiff argues the facts are more akin to those 
in Govea v. Superior Ct. of Merced County (1938) 26 Cal.App.2d 27.  In that case, the trial date was 
continued to a date after the statutory period at the defendant’s request.  On the first day of trial, the 
defendant requested a dismissal.  The court denied the motion, finding the defendant was estopped 
from seeking dismissal. Also, in Holder v. Sheet Metal Worker’s Internat. Assn.,  (1981) 121 Cal.App.3d 
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321 the plaintiff agreed to several continuances requested by defendant.  The final continuance set 
trial date beyond the three-year statutory period.  The defendant then filed a motion to dismiss, 
which the trial court granted. The trial court’s judgment was reversed.   The court found, “When a 
defendant selects a trial date beyond the three-year period, he shows his willingness to excuse delay 
and his apparent satisfaction with his state of preparedness for trial.” (Holder v. Sheet Metal Worker's 
Internat. Ass'n (1981) 121 Cal.App.3d 321, 327.) “Having made that bargain, he is bound by it.” (Ibid.)  
 
 In Wright and Holder, the defendants requested the continuances.  Here, after the trial date 
was vacated, Defendants’ counsel represented that his first availability was August 2022.  Here, 
Plaintiff pressed for an earlier trial date, but accommodated Defendant’s schedule.  
 
 Plaintiff also argues that Defendants tried to distinguish this case from the facts in Nunn v. 
JPMorgan Chase Bank, N.A. (2021) 64 Cal.App.5th 346, but the exact same undisputed facts are 
present in this case.  There is no dispute that defendant in Nunn requested a trial date beyond the 
statutory period, just as Defendants did in this case. Plaintiff argues that Defendants should be 
estopped from seeking a dismissal. 
 
 Reply 
 Defendants maintain Plaintiff’s counsel miscalculated the five-year deadline, believing it 
would run in November 2022.   Plaintiff’s counsel was ignorant of the true deadline.  Defendants 
argue that if she did not know the deadline would run before the trial date set at the trial-setting 
conference, Defendants could not have induced her to rely on their conduct to conclude they were 
waiving the five-year deadline.  Defendants argue this is fatal to Plaintiff’s estoppel argument.  
Defendants’ counsel disputes that the five-year rule was ever discussed at the trial-settling 
conference. There is no record of this conference. Plaintiff wants the Court to rely on her counsel’s 
declaration to find an agreement to extend the deadline. 
 
 Moreover, in Govea v. Superior Ct. of Merced County (1938) 26 Cal.App.2d 27, and Holder v. 
Sheet Metal Worker’s Internat. Assn. (1981) 121 Cal.App.3d 321, the courts found estoppel where the 
defendant had requested a trial date after the expiration of the five-year deadline. Here, there is no 
evidence the October 2022 trial date was set at the request of Defendants’ counsel.  There is no 
evidence Defendant waived the five-year rule.  Defendants argue they should not be estopped from 
seeking dismissal.  
 
 Ruling on the Estoppel Issue 
 It is undisputed the five-year deadline for bringing this case to trial has passed. However, 
Plaintiff argues Defendants should be estopped from seeking a dismissal under the five-year rule.     
“‘[T]he equitable doctrine of estoppel applies fully to motions’ to dismiss on account of failure to 
bring an action to trial within five years of its filing.” (Greene v. State Farm Fire & Casualty Co. (1990) 
224 Cal.App.3d 1583, 1590.) "The doctrine of equitable estoppel is founded on concepts of equity and 
fair dealing. It provides that a person may not deny the existence of a state of facts if he intentionally 
led another to believe a particular circumstance to be true and to rely upon such belief to his 
detriment.” (Ibid.) 
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  Here, the record is void of evidence of an agreement to extend the five-year deadline.  
Defendants maintain that Defendants did not request a continuance of the trial. Defendants did not 
knowingly request a continuance to date beyond the five-year deadline.  The record supports this. 
According to Defendants’ counsel declaration, Judge Austin vacated the trial date and ordered the 
parties to confer on a new date.  (Bowles Decl. ¶ 18.)   Based on the dates submitted as to counsel’s 
availability, at the Informal Discovery Conference, Judge Austin set the trial date of October 11, 2022.    
 In Nunn v. JPMorgan Chase Bank, N.A. (2021) 64 Cal.App.5th 346, the critical factor was the 
settled statement.  Although it was not a written stipulation, minute order or transcript, it provided 
an adequate record of the agreement to extend the deadline. There is nothing similar in the record 
here showing the parties agreed in open court to extend the deadline.  Defendants are not estopped 
from pursuing the motion to dismiss.    
 
 

B. Impossible, Impractical or Futile for Plaintiff to Bring Action within Five-Year Deadline 
  

Code of Civil Procedure § 583.340 provides: 
 
In computing the time within which an action must be brought to trial pursuant to 
this article, there shall be excluded the time during which any of the following 
conditions existed: 
(a) The jurisdiction of the court to try the action was suspended. 
(b) Prosecution or trial of the action was stayed or enjoined. 
(c) Bringing the action to trial, for any other reason, was impossible, impracticable, or 
futile. 
 

 Defendants argue Plaintiff will likely argue she could not prepare for this case during the 
resolution of the protective order regarding documents Plaintiff took from SBJLG.  Defendants argue 
that any delays attributable to the litigation over the protective order, disqualification motion, or 
subsequent discovery disputes regarding those documents would not have occurred except for 
Plaintiff’s self-help measure of taking the documents ahead of litigation.  These delays were not for 
reasons beyond Plaintiff’s control.  
 
 Additionally, Plaintiff may argue Defendants blocked or delayed discovery. Defendants 
maintain that, at most, the delays only encompassed 250 days, which did not make it impossible, 
impractical, or futile for Plaintiff to bring the action to trial. Defendants argue that such delays 
“encountered in discovery are part of the ‘normal delays involved in prosecuting lawsuits’ and do not 
excuse failure to bring a case to trial within the five-year limit. Plaintiff must show it was impossible or 
impracticable to proceed to trial without the delayed discovery.”  (Bank of Am. v. Superior 
Court (1988) 200 Cal.App.3d 1000, 1016.)  “Additionally, when the delay involves the time necessary 
for the parties to conduct ordinary incidents of proceedings leading up to the trial, the interference 
must deprive the plaintiff of a “‘substantial portion’ of the five-year period for prosecuting the 
lawsuit” in order to qualify as a circumstance of impracticability.”  (Gaines v. Fidelity National Title Ins. 
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Co. (2016) 62 Cal.4th 1081, 1102.)  
 
 Defendants point out that Plaintiff was also dilatory in her discovery.  She did not take a 
deposition until January 27, 2020—more than three years after the complaint was filed.  Also, the 
Court granted multiple motions to compel Plaintiff to respond to discovery.   
  
 
 Opposition 
 
 Plaintiff argues that Defendant starts with the false presumption that this Court and the Court 
of Appeal found that Plaintiff wrongfully obtained and retained documents. Plaintiff asserts this Court 
made no such finding.  In ruling on the motion for protective order and the motion to disqualify 
Plaintiff’s counsel, the Court declined to make a finding that the documents were wrongfully 
acquired. 
 
 Here, Plaintiff argues the issue is whether the time period where the case was partially stayed 
should be excluded from the calculation because the effect of the stay made it “impossible, 
impracticable, or futile” to litigate the case.  “The ‘reasonable diligence’ standard is an appropriate 
guideline for evaluating whether it was impossible, impracticable, or futile for the plaintiff to 
comply with section 583(b) due to causes beyond his or her control.”  (Moran v. Superior Court (1983) 
35 Cal.3d 229, 238.) 
 
 Here, Plaintiff argues she was under a court order not to prosecute her case from June 22, 
2017 to October 10, 2017 (110 days).  The Court ordered a stay on all discovery, and all activity in the 
case until the motion for protective order regarding the disputed documents was decided.  Since the 
case was in the early discovery phase, the stay and these restrictions rendered prosecution 
impossible.  Additionally, Plaintiff did not prosecute her case from October 24, 2017 to February 15, 
2018 (114) because of the stay for Defendant to file an appeal. 
 
 Next, Plaintiff argues Defendants’ extraordinary obstructionist tactics made it impossible, 
impracticable, or futile to bring the action to trial.  Here, Defendants were repeatedly sanctioned for 
failure to comply with their discovery obligations and court orders.  Plaintiff claims Defendants’ 
discovery misconduct was centered around Defendants’ refusal to produce documents central to her 
case, which impeded her ability to prosecute her case. Plaintiff had to file motion after motion.  For 
example, Plaintiff had to file six motions for compliance with discovery requests made in May of 2018. 
   
 Plaintiff claims the documents Defendants refused to produce were central to her ability to  
prosecute the case.  Witness could not be deposed and examined with the relevant documents.  
Experts could not be retained to review and assess the documents.  From June 15, 2018 (the time 
documents were due) to November 24, 2020 (full compliance), Plaintiff was denied legitimate 
discovery.  Plaintiff maintains Defendants’ conduct in discovery frustrated her ability to prosecute her 
case for more than two years.  Plaintiff argues that the court has discretion to exclude this time.  
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 Additionally, Plaintiff argues there were excessive delays in conducting depositions.  Plaintiff 
had to appear at six informal discovery conferences and an ex parte hearing to set the depositions.  
Plaintiff claims she was unable to proceed with any of her noticed depositions from March 15, 2020 
to August 4, 2020 (142 days), due to Defendants’ refusal to participate in remote depositions or 
Defendant Jones’ unavailability.    
 
  
 Reply 
 Defendants reiterate their argument that Plaintiff cannot establish that during the partial stay 
for protective order and motion to disqualify counsel, it was “impossible, impractical, or futile for a 
plaintiff to comply with the five-year rule “due to causes beyond his or her control.” Plaintiff cannot 
establish it was beyond her control because the partial stay was caused by her wrongful conduct.  In 
contrary to Plaintiff’s argument, Defendants argue this Court found Plaintiff’s taking of the documents 
improper.  It stated that taking of the documents promoted her own self-interest more than the 
public good. “Such conduct undermines the discovery process and cannot be permitted.” (Bowles 
Decl., Exh. F at pp. 161-162.)  The Court of Appeal held that Plaintiff’s counsel violated their duties 
under State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, by reviewing the confidential and 
privileged documents.  Defendant argues that Plaintiff herself is responsible for the delays. 
 
 As to the discovery delays, Defendants note Plaintiff does not dispute the basic rule that 
discovery delays generally “are part of the ‘normal delays involved in prosecuting lawsuits’ and do not 
excuse failure to bring a case to trial within the five-year limit.”  (Bank of America v. Superior Court 
(1988) 200 Cal.App.3d 1000, 1016.)  Plaintiff cites no cases holding that delays in obtaining 
documents or scheduling depositions rendered it impossible to bring a case to trial. 
 
 As to the motions to compel, although Defendants admit they were sanctioned, they argue 
there was never a finding that Defendants acted in bad faith.  Defendants claim the record reflects a 
“contentious,” but not atypical litigation. Defendants argue such discovery delays are already factored 
into the five-year rule. Plaintiff has not made the requisite factual showing that the delay in obtaining 
documents made it impossible, impractical, or futile to prosecute this case for more than two years. 
Defendants maintain Plaintiff deposed multiple witnesses without using any of the disputed 
documents, including witnesses who were not asked about any documents at all and others whose 
documents were produced separately. (Bowles Reply Declaration, ¶¶ 6-7.)  Additionally, Plaintiff 
received thousands of documents before November 2020.   
  
Ruling on Impossible, Impractical or Futile  
 “Subdivision (c) of section 583.340 codifies the case law "impossible, impractical, or futile" 
standard, and must be interpreted liberally, consistent with the policy favoring trial on the merits.” 
(Baccus v. Superior Court (1989) 207 Cal.App.3d 1526, 1532.)  “To avoid dismissal under the section 
583.340, subdivision (c) exception, a plaintiff must prove (1) a circumstance establishing impossibility, 
impracticability, or futility, (2) a causal connection between the circumstance and the failure to move 
the case to trial within the five-year period, and (3) that she was reasonably diligent in prosecuting 
her case at all stages in the proceedings.” (Tanguilig v. Neiman Marcus Group, Inc. (2018) 22 
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Cal.App.5th 313, 323.)  
 
 “In deciding whether these exceptions are met, the court must consider ‘all the circumstances 
in the individual case, including the acts and conduct of the parties and the nature of the proceedings 
themselves. [Citations.] The critical factor in applying these exceptions to a given factual situation is 
whether the plaintiff exercised reasonable diligence in prosecuting his or her case.’ [Citation.]”  
(Gaines v. Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 1100.) “The plaintiff bears the burden 
of proving that the circumstances warrant application of the … exception.”  (Ibid.)  The trial court has 
discretion to determine whether that exception applies. (Ibid.) 
 
  “‘The established doctrine in this state is that it is the plaintiff upon whom rests the duty to 
use diligence at every stage of the proceeding to expedite his case to a final determination.’” (Wright 
v. Groom Trucking Co. (1962) 206 Cal.App.2d 485, 494-495.) “The plaintiff bears the burden of proving 
the circumstances justifying application of section 583.340, subdivision (c)'s exception for 
impossibility, impracticability or futility.” (Martinez v. Landry's Restaurants, Inc. (2018) 26 Cal.App.5th 
783, 794.)    
 
 As Defendants pointed out, generally delays encountered in discovery are part of the ‘normal 
delays involved in prosecuting lawsuits’ and do not excuse failure to bring a case to trial within the 
five-year limit.  However,  Plaintiff argues excessive and unreasonable difficulty getting Defendants to 
comply with discovery requests and orders.  Plaintiff argues Defendants refused to participate in 
discovery.  Defendants evaded producing documents for over two years that directly related to the 
heart of Plaintiff’s case. There was no other source of obtaining the documents and it took six 
motions to obtain the documents, central to prosecution of her case.  In its discretion, the Court finds 
Plaintiff has demonstrated it was impractical for Plaintiff to prosecute her case for the two years 
Defendants evaded discovery obligations.  “‘[S]o long as the court may conclude that there was a 
period of impossibility, impracticability or futility, over which plaintiff had no control … , the court is 
required to toll that period even if there is ample time after said period of impracticability within 
which to go to trial.’”  (Tanguilig v. Neiman Marcus Group, Inc. (2018) 22 Cal.App.5th 313, 324.) 
 
 Plaintiff had made a convincing argument that Defendants’ discovery tactics for two years 
made it impracticable to prosecute her case.  “Section 583.340 is construed liberally, consistent with 
the policy favoring trial on the merits. [Citation.]  Because the purpose of the dismissal statute ‘is to 
prevent avoidable delay, … [section 583.340, subdivision (c)] makes allowance for circumstances 
beyond the plaintiff's control, in which moving the case to trial is impracticable for all practical 
purposes.’ [Citation.]” (Tanguilig v. Neiman Marcus Group, Inc. (2018) 22 Cal.App.5th 313, 323.)  
 
 Moreover, the record shows Plaintiff exercised reasonable diligence to bring the case the   
case to trial within five years.   For these reasons, the motion to dismiss is denied. 
  
Defendant’s Objections to Declaration of Katherine L. Smith 
1. Objection 1:  Paragraph 3 (Page 2, Lines 9-11)-- Sustained.  Hearsay. 
2. Objection 2: Para. 3 (Page 2, Lines 12-15)—Sustained. Legal conclusion. 
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3. Objection 3:  Para. 4 (Page 2, lines 17-19)-- Sustained. Lacks foundation. No evidence Court 
ordered Plaintiff not to prosecute case. 

4. Objection 4:  Para.4 (Page 2, Lines 24-26)—Sustained. Legal conclusion. 
5. Objection 5: Para. 8 (Pg. 3, Lines 5-6)—Overruled. 
6. Objection 6: Para. 9 (Page 3, Lines 13-14)—Sustained. Hearsay and irrelevant in light of the Court 

of Appeal ruling on the writ. 
7. Objection 7:  Para. 8 (Page 3, Lines 21-24)—Overruled. 
8. Objection 8:  Para. 8 (Page 3, Lines 24-27)—Sustained.  Legal conclusion. 
9. Objection 9: Para. 9 (Page 4, Lines 3-4.)—Overruled. 
10. Objection 10: Para 10 (Page 4, Lines 12-14)—Overruled. 
11. Objection 11: Para 11(Page 4, Lines 17-19)—Sustained.  Misleading and misrepresents the 

record. 
12. Objection 12: Para 12 (Page 4, Line 20- Page 5, Line 1)—Sustained. Legal conclusions and opinion 

testimony 
13. Objection 13:  Para. 22 (Page 8, Lines 2-5)—Sustained. Misleading as to the 5-year deadline. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-00944 
CASE NAME:  CUMULUS MEDIA VS SULLIVAN 
 *HEARING ON MOTION IN RE:  FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIPULATION  
FILED BY: CUMULUS MEDIA, INC., A CORPORATION 
*TENTATIVE RULING:* 

 
Plaintiff seeks to enforce a stipulated settlement.  On October 26, 2017, the parties agreed to 

a stipulated settlement of the case which was filed with the Court on October 26, 2017.  The Court 
dismissed the case and retained jurisdiction to enforce the settlement pursuant to Code of Civil 
Procedure § 664.6. Defendant agreed to pay Plaintiff the principal sum of $67,080.00 and actual 
costs.  Defendant has failed to comply with the terms of the settlement agreement. The balance now 
due is the principal sum of $67,000 plus the court costs of $1080 for a total of $67,080.00.  All 
conditions for a judgment pursuant to § 664.6 have been met and the court will sign the entry of 
judgment for the $67,080.00. 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-01228 
CASE NAME:  KENZIE CONSULTING VS CUNNINGHAM 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL HART CUNNINGHAM FILED BY DEF ON 
10/26/22  
FILED BY:  
*TENTATIVE RULING:* 
Counsel for Defendant, Stephen L. Moses’ motion to be relieved as counsel is granted.   
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10. 9:00 AM CASE NUMBER:  MSC19-01228 
CASE NAME:  KENZIE CONSULTING VS CUNNINGHAM 
 *HEARING ON MOTION IN RE:  BE RELIEVED AS COUNSEL FILED BY ALANSIS.COM, INC., SPEAK W/ A 
GEEK, INC. & LENDER SCOUT CORP. ON 10/26/22  
FILED BY:  
*TENTATIVE RULING:* 
Counsel for Defendant, Stephen L. Moses’ motion to be relieved as counsel is granted.   

 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-02434 
CASE NAME:  HEMPEL VS VAFAI 
 *HEARING ON MOTION IN RE:  MOTION TO TAX COSTS FILED BY PLAINTIFF ON 11/3/2022  
FILED BY:  
*TENTATIVE RULING:* 
California Rules of Court, rule 3.1700 authorizes a party to contest the costs sought in a memorandum 
of costs by filing a motion to tax costs. (Cal. R. Ct., 3.1700(b).) A motion to strike or to tax costs must 
refer to each item objected to by the number on the memorandum of costs. (Cal. R. Ct., 3.1700(b)(2).) 
Plaintiff identifies, by number on the memorandum of costs, the objected-to items. (See Motion, pp. 
1-4.) 
 
II. Legal Standards 
 
Code of Civil Procedure section 1033.5 sets forth the costs recoverable by the prevailing party. (Code 
Civ. Proc., § 1033.5.) "Allowable costs shall be reasonably necessary to the conduct of the litigation 
rather than merely convenient or beneficial to its preparation." (Code Civ. Proc., §1033.5(c)(2); 
Perko's Enterprises, Inc. v. RRNS Enterprises (l992) 4 Cal.App.4th 238, 244.) "Allowable costs shall be 
reasonable in amount." (Code Civ. Proc., §1033.5(c)(3).) The court may allow or deny costs not 
mentioned in Code of Civil Procedure section 1033.5. (Code Civ. Proc., §1033.5(c)(4).) 
 
A "properly verified memorandum of costs is considered prima facie evidence that the costs listed in 
the memorandum were necessarily incurred." (Bach v. County of Butte (1989) 215 Cal.App.3d 294, 
308.) "Documentation must be submitted only when a party dissatisfied with the costs claimed in the 
memorandum challenges them by filing a motion to tax costs." (Id. at 308.) The memorandum of 
costs need not contain invoices, billings, or statements. (Id.; see Cal. R. Ct., 3.1700(a)(1) ["The 
memorandum of costs must be verified by a statement of the party, attorney, or agent that to the 
best of his or her knowledge the items of cost are correct and were necessarily incurred in the 
case."].) The party challenging the costs has the burden to demonstrate that the costs are 
unreasonable or unnecessary. (Adams v. Ford Motor Co. (2011) 199 Cal.App.4th 1475, 1486 (2011); 
612 South LLC v. Laconic Limited Partnership (2010) 184 Cal.App.4th 1270, 1285.) If the costs are 
properly objected to, "they are put in issue and the burden of proof is on the party claiming them as 
costs." (Ladas v. California State Automobile Association (1993) 19 Cal.App.4th 761, 774.) "Whether a 
cost item was reasonably necessary to the litigation presents a question of fact for the trial court and 
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its decision is reviewed for abuse of discretion." (Id.) 
 
III. Analysis 
 
Plaintiff moves to strike and/or tax costs claimed by the Defendant Hassan Vafai. The memorandum 
of costs must be verified by a statement of the party, attorney, or agent that to the best of his or her 
knowledge the items of cost are correct and were necessarily incurred in the case.  Cal. R. Ct., 
3.1700(a)(1).  Defendant Vafai's memorandum of costs is not verified. Defendant Vafai is ordered to 
submit a verification on or before January 20, 2023.   This matter will be heard on February 9, 2023 at 
9:00 a.m. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-01664 
CASE NAME:  MOLLY DUGGAN VS.  BDM ASSOCIATION, INC, A CALIFORNIA NONPROFIT MUTUAL 
BENEFIT CORPORATION 
 HEARING ON DEMURRER TO:  DEMURRER TO BDM AMENDED ANSWER TO F.A.C FILED BY 
PLAINTIFFS ON 11/9/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Molly Duggan, Plaintiff Erik Cochran, and Plaintiff Gabriella Duggan-

Cochran (collectively, “Plaintiffs”)’s Demurrer. The Demurrer relates to Defendant Brisa Del Mar 

Association, Inc. (“BDM” or “Defendant”)’s Amended Answer to Plaintiffs’ First Amended Complaint. 

Plaintiffs demur to Defendants fourth, fifth, thirteenth, fourteenth, sixteenth, eighteenth, twenty-

fourth, twenty-fifth, twenty-sixth, twenty-seventh, and thirty-third affirmative defenses on several 

grounds. 

For the following reasons and as detailed further below, the demurrer is sustained-in-part and 

overruled-in-part. For those affirmative defenses that the Court sustains the demurer, it is without 

leave to amend. Should discovery reveal facts which would support those affirmative defenses, 

Defendant may then bring a motion for leave to further amend its answer. 

Legal Standard 

Code of Civil Procedure § 430.20(a) provides for a demurrer to an answer where “[t]he answer does 

not state facts sufficient to constitute a defense.” Code of Civil Procedure § 430.20(b) also provides 

for a demurrer to an Answer where “[t]he answer is uncertain,” including “ambiguous and 

unintelligible.” 

However, what is required are ultimate facts, rather than evidentiary matters or legal conclusions. 

(See Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550; FPI Development Inc. v. Nakashima (1991) 

231 Cal.App.3d 367, 384.) Even where a defense is defectively pled, it may be allowed if the 

defendant’s pleading gives sufficient notice to enable the plaintiff to prepare to meet the defense, in 
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part because un-pled defenses are waived. (See Harris v. City of Santa Monica (2013) 56 Cal. 4th 203, 

240.) 

Each affirmative defense is considered a “new matter” beyond the general denial. (Code Civ. Proc. 

§ 431.30(b)(2).) A new matter is one in which the defendant has the burden of proof. (Harris v. City of 

Santa Monica (2013) 56 Cal.4th 203, 239.) Affirmative defenses must be pled in the same fashion, and 

with the same specificity, as a cause of action in a complaint. (FPI Development, Inc., supra, 231 

Cal.App.3d at p. 384.) The critical pleading requirement is that the answer allege the facts on which 

the defense is founded. (See California Trust Co. v. Gustason (1940) 15 Cal.2d 268, 273.) As with a 

cause of action, an affirmative defense must be pleaded with ultimate facts. (5 Witkin, California 

Procedure (5th ed. 2008), Pleading, § 1082, at 515.) Terse legal conclusions will not generally survive 

demurrer. (FPI Development, Inc., supra, 231 Cal.App.3d at p. 384; Quantification Settlement 

Agreement Cases (2011) 201 Cal.App.4th 758, 813.) 

For the purposes of the ruling on demurrer, i.e., to test the sufficiency of the answer, it admits all 

facts well pleaded in the answer, including denials. (Miller & Lux v. San Joaquin Light & Power Corp. 

(1932) 120 Cal.App. 589, 600, [demurrer “admitted the truth of all issuable facts pleaded in the 

answer and eliminated all allegations in the amended complaint denied by the answer”]; Warren v. 

Harootunian (1961) 189 Cal.App.2d 546, 548.) A failure to demur specially is a waiver of defects of 

form. (Allerton v. King (1929) 96 Cal.App. 230, 233, 235.) 

“The determination of the sufficiency of the answer requires an examination of the complaint 

because its adequacy is with reference to the complaint it purports to answer.” (South Shore Land Co. 

v. Petersen (1964) 226 Cal.App.2d 725, 733.) 

Analysis 

FOURTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of laches. The Court sustained the prior demurrer to this affirmative 

defense because it introduced new matter based on laches. In the amended answer, however, 

Defendant now alleges facts in support of this defense, including that “the FAC alleges Plaintiff 

Gabriella Duggan-Cochran developed medical issues beginning in 2002 and Plaintiffs first discovered 

mold inside their unit on March 26, 2015, but they did not file this lawsuit until August 12, 2021.” 

(Amended Answer at ¶ 4.) The demurrer to this affirmative defense is overruled. 

FIFTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of ratification. The Court sustained the prior demurrer to this 

affirmative defense because it introduced new matter based on laches. The prior affirmative defense 

read: “Plaintiffs, by the statements, conduct, acts, omissions and acquiescence attributable to them, 

ratified the acts of their agents, employees, subordinates and predecessors in interest, thereby 

precluding Plaintiffs from seeking any recovery or remedy as alleged in the FAC.” The affirmative 
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defense now reads: “Plaintiffs, by the statements, conduct, acts, omissions and acquiescence 

attributable to them, ratified the acts of their agents, employees, subordinates and predecessors in 

interest, including the acts of Plaintiffs’ contractors, consultants and engineers alleged in the FAC, 

thereby precluding Plaintiffs from seeking any recovery or remedy as alleged in the FAC.” Though not 

very detailed it does provide Plaintiffs with adequate notice of the defense. The demurrer to this 

affirmative defense is overruled. 

THIRTEENTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of offset. The Court sustained the prior demurrer to this affirmative 

defense on the grounds that there were no facts alleged in support of the legal conclusion. The 

amended answer does not include facts in support of the legal conclusion that Plaintiffs’ alleged 

damages must be reduced on account of their breach of their obligations to Defendant. The demurrer 

is sustained.  

FOURTEENTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of in pari delicto. Previously, this Court sustained a demurrer to this 

affirmative defense on the grounds that there were no facts alleged in support of the legal conclusion 

that doctrine of in pari delicto applies. The amended answer does not include facts in support of the 

legal conclusion that this doctrine applies. The demurrer is sustained.  

SIXTEENTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of necessity. The Court sustained the prior demurrer to this affirmative 

defense on the grounds that there were no facts alleged in support of the legal conclusion. The 

amended answer does not include facts in support of the legal conclusion that it was necessary for 

Defendant to act as alleged in the FAC. The demurrer is sustained.  

EIGHTEENTH AFFIRMATIVE DEFENSE 

This is the affirmative defense of set-off. Plaintiffs previously demurred to Defendants affirmative 

defense of set-off, which was the twentieth affirmative defense in the original answer. The Court 

overruled the Demurrer to that defense. Plaintiffs may not demur to this affirmative defense again. 

The demurrer to this affirmative defense is overruled. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE: 

This is the affirmative defense of consent/ratification. The Court previously sustained the demurrer to 

this affirmative defense on the grounds that there were no facts alleged in support and it was 

therefore inadequately pled. Now, Defendant alleges “[t]he claims of the FAC are barred because 

Plaintiffs authorized, consented to, and/or ratified the acts of Defendant as alleged in the FAC, 

including the retention of contractors and other professionals to investigate and remediate alleged 

mold at the property, and therefore Plaintiffs may not complain thereof.” (Amended Answer at ¶ 24.) 
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This is sufficient to put Plaintiffs on adequate notice of the defense. The demurrer to this affirmative 

defense is overruled.  

TWENTY-FIFTH AFFIRMATIVE DEFENSE: 

This is the affirmative defense of release. The Court previously sustained the demurrer to this 

affirmative defense on the grounds that it was uncertain. Now, Defendant specifies the alleged 

release arises out of a prior lawsuit alleged in the FAC, Brisa Del Mar Homeowners Association v. 

McBail Construction, et al. (Contra Costa County Superior Court Case No. C97-01024). The demurrer 

to this affirmative defense is overruled. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE: 

This is the affirmative defense of collateral estoppel / res judicata. The Court previously sustained the 

demurrer to this affirmative defense on the grounds that it was uncertain. Now, Defendant specifies 

the alleged claim/issue preclusion arises out of a prior lawsuit alleged in the FAC, Brisa Del Mar 

Homeowners Association v. McBail Construction, et al. (Contra Costa County Superior Court Case No. 

C97-01024). The demurrer to this affirmative defense is overruled. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE: 

This is the affirmative defense of failure to perform. The Court previously sustained the demurrer to 

this affirmative defense on the grounds that it was uncertain. In the amended answer, however, 

Defendant now alleges facts in support of this defense, including “Plaintiffs’ failure to timely notify 

Defendant of plumbing leaks and other conditions in their unit which may have resulted in the mold 

alleged in the FAC.” (Amended Answer at ¶ 27.) The demurrer to this affirmative defense is overruled. 

THIRTY-THIRD AFFIRMATIVE DEFENSE 

This is the affirmative defense of apportionment. The Court previously sustained the demurrer to this 

affirmative defense on the grounds that Defendant had not alleged facts to support the theory of 

apportionment of damages. While the amended answer includes an additional sentence regarding 

purported legal theory of apportionment of damages, there are no facts alleged in support of this 

defense. The demurrer to this affirmative defense is sustained. 
 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-01888 
CASE NAME:  LONTOC VS. BANIQUED 
 HEARING ON SUMMARY MOTION  MOTION FOR SUMMARY JUDGMENT FILED BY ARACELI & 
ERNESTO BANIQUED ON 10-25-22  
FILED BY:  
*TENTATIVE RULING:* 
 
This hearing is continued until February 9, 2023 at 9:00 a.m. in Department 36. 
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14. 9:00 AM CASE NUMBER:  MSC21-02073 
CASE NAME:  ALEXANDRA HERNANDEZ VS.  OSCAR HERNANDEZ 
 *HEARING ON MOTION IN RE:  MOTION FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY OSCAR 
HERNANDEZ ON 10/31/22  
FILED BY:  
*TENTATIVE RULING:* 
No proof of service of motion filed with the Court.  Counsel for Oscar Hernandez is ordered to 
immediately provide notice to opposing counsel.  This matter is continued to February 9, 2023 at 9:00 
a.m. 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC22-00534 
CASE NAME:  MERIWEST VS ARMAAN INVESTMENTS 
 MOTION TO STRIKE ANSWER OF ARMAAN INVESTMENTS FILED BY MERIWEST CREDIT UNION ON 
11/10/22  
FILED BY:  
*TENTATIVE RULING:* 
Vacated. Motion to strike withdrawn. 
 

 

  

    

16.   9:00 AM CASE NUMBER:  N22-2167 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  NAKHLA, MARIAN 
*TENTATIVE RULING:* 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholsn) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  

    

17.   9:00 AM CASE NUMBER:  N22-2199 
CASE NAME:    
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  YOUSIFI, NOMAN 
*TENTATIVE RULING:* 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholsn) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  


